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OEM refers that the processor produces the goods according to the requirement 
of commissary and attaches the trademark offered by commissary, and processor must 
return all the goods to foreign commissary, only receiving the processing fees. Along 
with economic globalization and trade liberalization, there are thousands of 
manufacturing companies engaging in OEM for many large multinational 
corporations. OEM encourages the economy of China, while it puts many processing 
enterprises into the troubles of infringing the trademark. If the foreign trademark 
owner’s trademark is identical with or similar to domestic registered trademark, and 
the foreign trademark owner’s trademark is used to goods which are the same or 
similar to the domestic goods, there are two completely different views of theorists 
and practitioners about whether the conduct of agent and the processing side 
constitutes trademark infringement, one is the infringement, the other is the 
non-infringement. While I am in favor of non-infringement point of view, put 
trademark functions as an entry point, draw reasonable component in the legislative 
precedents of some foreign countries and organizations from the identification 
function of trademarks, trademark infringement judgment standards and the use of the 
trademark. 
Other than the preface and the conclusion, his thesis is divided into 4 chapters. 
The first chapter introduces the OEM basic connotation. This chapter mainly 
discusses the OEM concept and legal relationship. It briefly elaborates international 
and domestic context of OEM. 
The second chapter is about theoretical analysis of the OEM trademark dispute. 
From theoretical debates about whether OEM constitutes trademark infringement I 
discuss the basic position of the principle of likelihood of confusion in trademark 
















The third chapter carries out empirical analysis of the OEM trademark dispute, 
and cites two classic cases. Based on the collation of different ruling ideas in two 
courts, I analyze their verdicts, finds the unresolved issues, to understand the judicial 
dynamic. 
The fourth chapter is relevant to OEM legislation improving and coping 
strategies of Chinese enterprises. First, Article 52 of Trademark Law of China has 
merely listed a few types of trademark infringement nominally, and it hasn’t clearly 
identified “the likelihood of confusion” as the material requirement of trademark 
infringement. The foremost precondition of the judgment of trademark infringement 
is whether or not the confusion is brought about. Consequently, I recommend that 
Article 52 of Trademark Law should clearly stipulate that “the likelihood of 
confusion” is the prerequisite of trademark infringement. Second, recognition 
function of the trademark was able to play when the trademarks are affixed to 
commodities in circulation. So trademark law should consider “sales” purpose when it 
defines “trademark use”. Third, Article 12 of The Regulations on the Protection of 
Intellectual Property Rights of Customs of PRC stipulates that customs can not only 
detain the import cargos suspected of infringing intellectual property rights, but also 
detain such export cargos. I deem that such excessive protection may severely 
adversely affect the interests of China’s OEM concerning foreign affairs, and should 
modify these regulations in order to accord with TRIPS, stipulating that customs can 
only manage only the import affairs, not the export affairs. According to the current 
situation of our country, our country should adopt a series of specific counter 
measures. 
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